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Consistently Inconsistent  
(Discrim ination)



Bob m issed  an  im portan t ass ignm ent.  You would  like  to  fire  h im .  HR 
and  your own experience  te lls  you  tha t every em ployee  who fa iled  to  
tim ely com ple te  an  im portan t ass ignm ent is  fired  a t firs t o ffense .

However, you  gave  Bob 50 im portan t ass ignm ents .  You ass igned  
your o ther em ployees  5.  Bob was  g iven  5 days  to  com ple te  h is  50 
ass ignm ents .  Everyone  e lse  was  g iven  5 weeks .



Analys is
 Consis tency is  key to  avoid ing  d iscrim ina tion com pla in ts , bu t 

it is  no t jus t cons is tency in  the  d iscip linary actions .
 It is  a lso  cons is tency in  the  particu la rs  lead ing  up  to  the  

offense  tha t led  to  the  d iscip linary action .
Ass ignm ents

Tra in ing

Deadlines

Priorities

Microm anagem ent

Connection  to  the  team  and  access  to  resources



Princip les

 Policy is  im portan t , bu t  pract ice  is  m ore  im portan t
 Be cons is ten t  in  a ll th ings
 Bring  iso la ted  em ployees  back to  the  team



The Short  Cut – Part  I 
(Religion)



J ohn is  a  Police  Capta in , and  he’s  h iring  pa tro l o fficers .  Curren tly, J ohn  
has  30 pa tro ls  officers  working  under h is  com m and. 

Bob com es  in  for an  in te rview.  During  the  in te rview, J ohn  te lls  Bob tha t 
pa tro l o fficers  work ro ta ting  sh ifts  tha t require  them  once  a  m onth  to  
work weekends .  Then , he  asks  Bob if he  can  work weekends .  Bob says  
he  has  a  s incere ly he ld  re lig ious  be lie f tha t p rohib its  h im  from  working  
on  Sundays .

J ohn  no  longer cons iders  Bob a  viab le  candida te  for the  pos ition  
because  he  th inks  tha t the  o ther pa tro l o fficers  will no t like  pulling  extra  
weekend sh ifts  to  cover for Bob.



Analys is

 SCOTUS has  been  clear about a  couple  of th ings  regard ing  
re lig ion:
Don’t cons ider som eone’s  re lig ion , o r lack thereof, when  h iring

An em ployer can  deny a  reasonable  accom m odation  for a  
s incere ly he ld  re lig ious  be lie f on ly if the  accom m odation  crea tes  
an  undue  hardsh ip .  SCOTUS says  tha t g rouchy em ployees  a re  
no t part o f an  em ployer’s  undue  hardsh ip  ana lys is



Princip les

 Don’t  ask ques t ions  like ly to  revea l a  s incere ly he ld  re lig ious  
be lie f, because  you  m ay have  to  defend  asking  it
 Ins tead , exp la in  the  job

 Every t im e an  applicant  or em ployee  reques t s  a  reasonable  
accom m odat ion  because  of a  s incere ly he ld  re lig ious  be lie f, it  
is  a  po ten t ia l p recedent  se t t ing  law suit  in  the  m aking .  So , 
you  w ill no t  m ake  those  ca lls .  Your a t torneys  w ill.  



The Short  Cut – Part  II 
(Disability)



J ohn is  the  m anager of the  City’s  groundskeepers , and  he  is  
h iring .  HR gave  h im  a  job  descrip tion  and  job  pos ting  which  
lis ted  the  requirem ents  of the  job .  One  of those  requirem ents  
s ta tes  tha t groundkeepers  m us t be  ab le  to  lift 40 lbs .  

Bob com es  in  for an  in te rview.  He  has  a  back im pairm ent tha t 
keeps  h im  from  lifting  m ore  than  20 lbs .  J ohn shows  Bob the  
job  descrip tion  and  asks  h im  if he  can  perform  a ll the  tasks  
lis ted .  Bob says , no .  

J ohn no  longer cons iders  Bob a  viab le  candida te  for the  
pos ition .



Analys is

 By asking  Bob during  the  in te rview if he  can  lift 40 lbs . J ohn  
m ade  the  ab ility to  lift 40 lbs . a  qua lifica tion  s tandard  for the  
job .

 This  is  a  b ig  be t  on  beha lf o f the  City.  And one  tha t is  
com ple te ly unnecessary.  Pos t Offer/Pre  Em ploym ent a llows  
em ployers  to  ask m edica l ques tions , p rovided  a ll candida tes  in  
the  sam e job  ca tegory a re  asked  the  sam e ques tions .



Analys is

 During  the  in te rview process , a  h iring  m anager can  add  the  
phrase…”with  or without an  accom m odation ,”  but it won’t 
keep  them  from  heading  off in  the  wrong d irection .

 Accom m odations  a re  about the  “whats”  of a  job , no t the  
“hows.”
As in , wha t do  I ge t pa id  to  do?  Do I ge t pa id  to  lift we igh t?



Essent ia l J ob  Funct ions

o The  pos ition  exis ts  to  perform  the  function
o There  a re  a  lim ited  num ber of o ther em ployees  ava ilab le  to  

perform  the  function , or am ong whom  the  function  can  be  
d is tribu ted

o A function  is  h ighly specia lized , and  the  person  in  the  pos ition  is  
h ired  for specia l expertise  or ab ility to  perform  it.



Bob is  a  phys ica l the rapy ass is tan t a t an  in-pa tien t facility.  
He  has  a rthritic knees  and  is  res tricted  by h is  phys ician  from  
lifting  m ore  than  10 lbs . o r wa lking  m ore  than  short 
d is tances .  The  job  descrip tion  says  a  phys ica l the rapy 
ass is tan t m us t lift pa tien ts  in  excess  of 50 lbs .  Based  on  the  
job  descrip tion , Bob and h is  phys ician  reques ts  a  Hoyer Lift 
to  trans fe r pa tien ts . 



Must ass is t pa tien ts  trans fe r
Must ass is t pa tien ts  with  m anua l exercise
Must teach  and  ass is t pa tien ts  in  us ing  devices
Must be  ava ilab le  to  ass is t pa tien ts  as  they ba lance
Must be  ab le  to  assem ble  and  d issem ble  the rapy equipm ent



Princip les

 Don’t  le t  h iring  m anagers  t ake  shortcu ts
 The ADA prods  em ployers  tow ard  the  in te ract ive  process

When in  doubt , go  th rough  the  in te ract ive  process  – no  bad  
th ing  w ill happen  – you  a re  prom ised  a  p roduct ive  em ployee

 Any s teps  em ployers  t ake  to  circum vent  the  in te ract ive  
process  puts  them  a t  lega l risk, unnecessarily

 Focus  on  the  w hats .  It  w ill m ake  the  in te ract ive  process  
m uch eas ie r



Playing Well w ith Others 
(Neurodivergent Em ployees)



Sue  works  as  a  Financia l Ana lys t in  the  City’s  Planning  
Departm ent.  She  has  Autism .  Others , bo th  ins ide  the  
Planning  Departm ent and  outs ide  of it, have  com pla ined  tha t 
Sue’s  com m unica tion  is  often  m ore  d irect than  they a re  used  
to , and  she  tends  to  ge t ne rvous  in  face -to-face  m ee tings  and  
has  shut down if the  o ther pe rson  is  de fens ive  or em otiona l.



Analys is

 Lot’s  go ing  on  here
 Accom m odat ion:

Allows  em ployee  to  m eet the  essentia l functions  of the  job
If in te racting  with  people  in te rna l and  exte rna l to  the  

organiza tion  is  essentia l to  the  pos ition , then  the  em ployee  
m us t be  ab le  to  perform  those  tasks  with  or without an  
accom m odation



Analys is

 Perform ance  and  Conduct
Perform ance : em ployer se ts  perform ance  s tandards .  

Em ployer is  p rom ised  a  productive  em ployee
Conduct: For the  m os t part conduct s tandards  a re  absolu tes

 If com pla in ts  a re  m ade  about the  em ployee’s  behavior, 
m anagem ent m us t go  through each  incident to  see  if it 
vio la tes  conduct s tandards



Analys is

 But  don’t  forge t  d iscrim ina t ion
An em ployee  tha t is  os tracized  by the ir co-workers  because  

of the ir d isab ility is  like ly to  file  a  d iscrim ina tion  cla im
Maybe tra in ing  for s ta ff would  be  appropria te
We a ll m us t bend  to  o thers  in  the  room
This  is  no t  an  accom m odat ion .  It’s  jus t a  way to  head  off a  

d iscrim ina tion  com pla in t



Princip les

 Neurodivergent  em ployees  m us t  m eet  bo th  conduct  and  
perform ance  s tandards

 If the  job  is  cus tom er facing , then  it ’s  cus tom er facing
 If behavior doesn’t  vio la te  conduct  s tandards , then  s ta ff 

t ra in ing  and  a  lit t le  unders tanding  is  a  good w ay to  avoid  a  
d iscrim ina t ion  cla im



Num bers?  What Num bers? 
(How  to Use Num bers Legally)



Issue

 It m ay seem  as  though we are  no  longer required  to  pay 
a tten tion  to  workforce  num bers .  But we  a re .  It’s  jus t we  need  
to  use  num bers  correctly – not illega lly.



I run  a  com pany.  We em ploy e lectricians .  And we  recru it 
exclus ive ly in  Bexar County, Texas .

45% of a ll e lectricians  in  Bexar County a re  Hispanic
5% of our e lectricians  a re  Hispanic 

5% of a ll applicants  (e lectrician) have  Hispanic surnam es



Analys is

 Legally, a  s tra ight line  is  no t a lways  the  shortes t d is tance  
be tween two poin ts

 The law expects  em ployers  to  rem ove  barrie rs  to  em ploym ent 
(open  th ings  up)

 Restricting  pro tected  groups  is  o ften  illega l
 Em ployers  have  a  bus iness  in te res t in  opening  up  

em ploym ent
Law of la rge  applican t pools



I run  a  com pany.  We em ploy e lectricians .  And we  recru it 
exclus ive ly in  Bexar County, Texas .

45% of a ll e lectricians  in  Bexar County a re  Hispanic
5% of our e lectricians  a re  Hispanic 

45% of a ll applicants  (e lectrician) have  Hispanic surnam es

5% of e lectrician  h ires  a re  Hispanic



Princip les

 Goal should  be  to  rem over barrie rs
 Use num bers  as  flags  to  ident ify poss ib le  barrie rs
 Don’t  res t rict
 Failing  to  rem ove  barrie rs  is  res t rict ing



It  Only Hurts When I Laugh 
(Retaliation)



You work as  the  Parks  Director.  J ane  and  Bob a re  two of 
your em ployees .  One  day, you  fire  J ane .  Bob doesn’t like  
th is , and  so  he  goes  hom e tha t weekend and records  a  video  
of h im se lf riffing  (to  a  kille r bea t) about how you fired  J ane  
because  she  is  a  wom an, and  then  he  pos ts  it to  h is  Ins ta  
account.  It is  qu ite  ca tchy.  It goes  vira l.  2 m illion  views  in  
two days .  Sunday evening  your teenage  daughte r shows  it 
to  you on  her phone  as  she  dances  a long.  She  can’t he lp  it.  
Bob is  dope .  



Analys is

 Legally, taking  d iscip linary action  aga ins t Bob m ay or m ay not 
be  okay.  It depends  on  the  specific facts .

 Pla in tiff a tto rneys  love  re ta lia tion  cases  – easy to  prove
 If som eone  m akes  a  d iscrim ina tion  com plian t aga ins t a  

m anager, they will be  grouchy – tha t’s  okay
 But, when a  m anager s ta rts  be lieving  they’re  the  victim , then  

re ta lia tion  not on ly becom es  acceptab le ; it becom es  
reasonable



Princip les

 Watch  for m anagers  w ho be lieve  they a re  the  vict im
 It ’s  no t  the ir perspect ive  tha t ’s  im portan t ; it ’s  the  em ployers

Em ployers  w ant  to  keep  the ir p rom ises

And em ployers  w ill look a t  the  fractured  re la t ionsh ip  and  w atch  
how  the  m anager bu ilds  enough  t rus t  w ith  the  em ployee  to  
keep  them  product ive



Sum m ary

 Open Up – Don’t  Res t rict
 Consis tency is  the  key (Discrim ina t ion)
 When in  doubt , go  through the  in te ract ive  process  (the  law  

ins is t s )
 Let  HR lead  (the  in te ract ive  process )
 Good fa ith  goes  a  long  w ay (in  everyth ing)
 Keep the  righ t  perspect ive  (re ta lia t ion)



To receive updates on my latest trainings 
for HR professionals, send an email to:

rk@rodneykleineeotraining.com

Attempts: Brief Observations on Civil Rights, 
EEO, and the Difficulties of Difference
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