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USERRA, FMLA, Extended  
and Limited Duty leaves
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DOL/TWC/EEOC

• EEOC - federal agency charged with enforcement
of federal anti-discrimination laws.

• FEPA (includes TWC)- Overlapping authority
• Under Title VII, employees have 300 days to bring

an EEOC/THRA complaint.
• Both agencies implemented electronic filing
several years ago which dramatically
lengthened the response time.

• DOL -investigate and prosecute wage claims.

“EVERYBODY WANTS TO RULE THE WORLD”
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“LEAVING THIS 
WORLD 
BEHIND”

Mental Health Leave



4§614.015  TX. GOV’T.  CODE    MENTAL HEALTH LEAVE

Triggered by traumatic event 

within course & scope of 

employment

Up to 3 Working Days

Includes emergency medical technicians, 
f irefighters & telecommunications off icers
 Definitions
 Paid Admin Leave



5 “CAN'T STAND UP FOR FALLING DOWN:”
LINE OF DUTY ILLNESS OR INJURY LEAVE  
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Tex. Loc. Gov’t. Code - § 177A Non-Civil 
Service

 First Responders: permanent firefighters, 
EMS/EMT, and full-time licensed police 

     (includes Chiefs)
 For illness/injury related to LOD
 PAID leave “for a period commensurate 

with the nature of the line of duty illness or 
injury” – up to one year
 “Full” Pay (not base pay, but not OT 

either) 
 Offset benefits from Workers’ Comp



6 LINE OF DUTY ILLNESS OR INJURY LEAVE 
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Tex. Gov’t. Code - Non-Civil Service
 If leave + any extension expired, Employee 

requiring additional leave shall be placed on 
“temporary leave.”
 Temporarily disabled
 “Temporary leave” is undefined – BUT 
 Up to 1 year
 Carries job restoration rights

 May place on Light Duty, if eligible
 Pay = “Full” Pay (not base pay, but 

doesn’t include OT either)
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Tex. Gov’t. Code - Non-Civil Service
“Temporary” Leave (cont.)
 has exhausted leave of absence and any 

extension 
 “May use” accumulated sick, vacation, and 

other accrued benefits before being placed 
on temporary leave. 
  FMLA leave?

 Council MAY extend full/reduced pay IF 
unable to return after one year

 “Trumps” any Chap. 142 M&C or 174 CBA 
having lesser benefits/protections



8 “SIX FEET APART” TEX. LOC. GOV’T. CODE §
180.008  QUARANTINE LEAVE
Any political subdivision employer

Firefighters, Peace & Detention 
Officers & EMTs
When Health Authority or Supervisor

orders, based on known/possible
workplace exposure

May not deduct from available leave
balances
Must pay all benefits, &

compensation + related lodging,
medical, and transportation
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FAMILY MEDICAL 
LEAVE ACT
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Leavin’ on a Jet Plane



“If  you leave me now” 
THE FAMILY AND MEDICAL LEAVE ACT  (FMLA)

Federal law - and reflected in most employer’s policies.

12 workweeks of unpaid job-protected leave over 
a 12-month period for medical and family reasons.

26 workweeks of unpaid job-protected leave in a 12 month 
period to care for a Covered Service member, limited to a 
combined total of 26 workweeks for all types of FMLA leave.

Note: Although FMLA itself is an unpaid leave, most employers run paid 
leave concurrent with FMLA 



FMLA “Breakaway”

 Holds job/pay/benefits for 
employee

 Continues certain benefits 
through leave

 Can’t discipline for FMLA 
absences

 What it does NOT do:

 Provide pay

 Allow disregard for call-in 
procedure
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“FAMILY BUSINESS”  - FMLA H
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WHO IS ELIGIBLE FOR FMLA?
An Employee must:

Have been employed for at least 12 months (consecutively or non-
consecutively within the prior seven years). 

Have worked at least 1,250 hours during the 12-month period 
preceding the date that FMLA leave would begin.

Have NOT exhausted FMLA allotment during the 12-month period 
preceding the date that the leave would begin

Note: The 12-months preceding the leave is a rolling 12-month 
period/calendar 
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Employer: Private-sector employers with 50 or + employees 
w/I a 75-mile radius, for 20 workweeks in the 
current/preceding calendar year. All public entities, 
regardless of the number of employees.

Employee: Worked for a covered employer for at least 12 
months (not necessarily consecutive). They must have 
worked a minimum of 1,250 hours during the 12 months 
prior to the start of the FMLA leave. The employee should
be working at a location where the employer has at least
50 employees within a 75-mile radius.
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“WE ARE FAMILY” FMLA ELIGIBILITY
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Qualifying Reasons for Leave
 Birth and care of newborn child

 Adoption/foster care placement

 Serious health condition
Employee unable to work
Care for family member

 Qualifying Military Exigency
make financial, childcare/other
arrangements

 Military Caregiver



WH AT SITUATIONS QUALIFY AS FMLA?

For a Personal Sick Leave:

A serious health condition that makes the employee unable to 
perform one or more of the essential functions of the employee's 
job, as certified by his or her health care provider 

(ex:  in-patient care, continuing treatment by a health care 
provider)

(continuously, intermittently or reduced schedule)

The birth of  employee’s child

Note: When both spouses are employed with Employer, those
employees must share 12 weeks of FMLA eligibility for birth/adoption/
placement/bonding. (Federal Regulation.)



DISABILITY ISSUES

 Reasonable efforts accommodation - allow employee to
perform the escalator position

 Reasonable efforts to make employee qualified to perform
a position equivalent to the escalator position

 Placement in the position that is the “nearest approximation”
to the escalator position in terms of seniority, status, and pay,
consistent with the particular employee’s circumstances

Priority of reemployment positions for
employees w i t h disabilities incurred or
aggravated during uniformed service:



 Placement of a child by adoption or foster care (including related
court appearances, consultations with attorneys, and counseling
sessions)

 Care of one’s child during the first 12 months following birth or
placement

 Care of a spouse, same sex domestic partner, child under the age
of 18, or parent with a serious health condition, as certified by
the family member‘s healthcare provider

 Care of one’s adult child (18 or over) who is incapable of self-
care due to a mental or physical disability (defined by ADA).

For a Sick Family Member:



For a Military Leave:

Any qualifying exigency arising from employee’s spouse,
same sex domestic partner, son, daughter, or parent is a
covered military member on covered active duty (or has
been notified of impending deployment/orders to covered
active duty) with the US Armed Forces in a foreign country

Care of a covered servicemember with a serious injury or
illness if employee is the spouse, same sex domestic
partner, son, daughter, parent or next of kin of the covered
servicemember



THESE COLORS DON’T RUN: 
UNIFORMED SERVICES EMPLOYMENT
AND REMPLOYMENT RIGHTS ACT 38
U.S.C. § 4301

1



…Whether voluntary or involuntary

USERRA COVERAGE AND APPLICABILITY
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Not covered by USERRA

It’s Not Me, It’s You



Prohibits discrimination and
harassment

Prohibits retaliation
Provides for prompt reemployment

following uniformed service
Ensures certain

continued benefits 
during military service

8

USERRA – “Brother, Brother”
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“Working Class Hero” 
USERRA HIRING DECISIONS

• USERRA’s anti-discrimination provision - shall not deny 
initial employment because of past, present, or future 
military service. 38 U.S.C. § 4311(a)

• No violation where the evidence shows would have 
taken the same action in the absence of candidate’s 
past, present, or future military service. 38 U.S.C. §
4311(c)(1) 
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RE-EMPLOYMENT ELIGIBILITY 
To be eligible for reemployment, the employee must:

Have left his/her job to
perform uniformed service
Provide Employer advance notice of

service
 Serve less than 5   

cumulative years of
non-exempt duty
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RE-EMPLOYMENT ELIGIBILITY 
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 Be released from the
military under
honorable conditions

 Apply for reemployment
within appropriate
time limits



USERRA’s anti-discrimination provision
 “STAY IN MY CORNER”

 
 employer may not deny retention in 

employment, promotion, or any benefit of 
employment because of past, present, or 
future military service. 38 U.S.C. § 4311(a)

  Benefit includes “the terms, conditions, or 
privileges of employment,” … But not a hostile work 
environment claim - Carder v. Cont’l Airlines, Inc., 636 F.3d 172, 174 
(5th Cir. Mar. 2011).  



Accept notification of upcoming uniformed 
service and approve the request

Promptly reemploy
Place returning employee in the position 
he/she would have held if continuously 
employed – escalator position
Serricchio v. Wachovia Sec. LLC, 658 F.3d 169, 193– 94 (2d Cir.2011)

EMPLOYER OBLIGATIONS

“You And Whose Army?”



Employees with > 90 days of uniformed service:

Restored to the position THEY WOULD HAVE ATTAINED BUT FOR
their service OR a position of like seniority, status and pay

OR

To the pre-service position, or a position of like seniority,
status and pay, BUT ONLY IF UNQUALIFIED TO PERFORM THE
DUTIES OF THE NEW ‘ESCALATOR’ POSITION AFTER
REASONABLE EFFORTS



NON-SENIORITY BENEFITS
Employee covered by USERRA entitled to Non-Seniority rights & 
benefits would have been reasonably certain to obtain if not absent:

 The rights are generally provided by the employer of the person 
to employees having similar seniority, status, and pay who are on 
furlough or leave of absence under a contract, agreement, policy, 
practice, or plan in effect at the commencement of such service 
or established while such person performs such service. 38 U.S. 
Code § 4316

 Examine: 
1. comparable leaves
2. Vacation Accrual
3. Health Plan Benefits May be Continued  38 U.S. Code § 4317



USERRA -Common complaints

Negative Statements About The Leave
Referencing the leave in performance

evaluations;
Complaining about constant absences from work;
Complaining about the inconvenience to the

organization of accommodating periods of leave

Terminating A Servicemember While On Leave
Must freeze the disciplinary process while the

servicemember is on leave
May continue the discipline upon reemployment



Requiring Lengthy return to work process
(LAW requires “prompt” reemployment)

Requiring written orders
(LAW permits verbal or written notice) 

Denying military leave for voluntary service
(LAW includes voluntary & IDT) 

Looking only at open positions
(LAW requires reemployment in escalator position, 
even if that means bumping someone)

Common USERRA Complaints



Texas Government Code Section 437.204

“Amarillo by Morning”

 Same basic protections apply to
state military service, under
state control (deployment
ordered by Governor for of state
disaster support or other
emergency relief operations)

 Includes Texas State Guard
service



PAID MILITARY LEAVE – Fed or State 

Sec. 437.202.  LEAVE OF ABSENCE FOR PUBLIC OFFICERS AND 
EMPLOYEES.  (a)  Except as provided by Subsections (b) and (c), a 
person who is an officer or employee of this state, a municipality, a 
county, or another political subdivision of this state and who is a 
member of the Texas military forces, a reserve component of the 
armed forces, or a member of a state or federally authorized urban 
search and rescue team is entitled to a paid leave of absence from 
the person's duties on a day on which the person is engaged in 
authorized training or duty ordered or authorized by proper 
authority for not more than 15 workdays in a fiscal year.  During a 
leave of absence, the person may not be subjected to loss of time, 
efficiency rating, personal time, sick leave, or vacation time.



PAID Disaster Leave - Sec. 437.202

a-1) In addition to the leave provided under Subsection (a), a
person described by Subsection (a) called to state active duty by
the governor or another appropriate authority in response to a
disaster is entitled to a paid leave of absence from the person's
duties for each day the person is called to active duty during
the disaster, not to exceed seven workdays in a fiscal year.
During a leave of absence under this subsection, the person may
not be subjected to loss of time, efficiency rating, personal time,
sick leave, or vacation time. For purposes of this subsection,
"disaster" has the meaning assigned by Section 418.004.



MISCELLANEOUS LEAVES

Jury duty leave – Need not be paid (but watch out for 
docking exempt employees)

 Not time worked for FLSA (does not count toward OT),
even if employer has an optional jury duty paid leave policy

 Treat as military leave &/or leave to serve as a subpoenaed
witness in a court/admin proceeding (do not count against
neutral absence policy limit)

 If Employer pays the leave, they can require the employee to
tender the jury fee (but why?)



MISCELLANEOUS LEAVES

Voting – Sections 276.001(a)(2), 
276.004 Tex. Elec. Code
 An employee is entitled to take paid time off for 

voting on election day/early voting, unless the 
employee has at least two consecutive hours to vote 
outside of the voter's working hours 

 No court cases – but older AG ops
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YOU MAKE ME

WANNA… 
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THANK YOU !
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