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After receiving a witten reprimand for excessive absences Ryan Howard Public Works Billing
Clerk vents to a friend Mchael Scott, Director of Sanitation, that the reason he does not come to
work as regularly as he should is because his Department Head, a beloved and long-term Gty
enployee with a stellar reputation, Kelly Kapoar, has repeatedly made sexual advances toward
him Ryan further alleges that his direct supervisor, Meredith Palner;, is aware of the alleged
sexual harassment, but has failed to report the issue because Kelly ignares Meredith's alleged on-
duty drug use. Ryan begged Mchael nat to repart the issue up the chain of command or to Toby

Henderson in Himan Resources, explaining that he was just venting and does nat want any action
taken
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Name : Michael Scott

Position: Director of Sanitation

Department Head:
Robert California

Direct SUPEervisor: Jan Levinson
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After aitting on it for a few weeks, Mchael makes a repart to Himan Resources
anyway, explaining that he too has heard the runors of alleged drug use within the
department, and feels the rumors should be investigated In his repart to Himan
Resources, Mchael down plays the alleged harassent, explaining that Ryan nust
have read the situation the wrong way because there is no way Kelly would ever
engage in such conduct in the warkplace.
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11 Steps of the Investigative Process
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Toby, the HR Drectar is newto the Gty of Scranton  He speaks with anather long term enployee,
Angela Kinsey, about the rumored drug use. Angela confirms that Meredith often appears inpaired
while at work and that runors regarding drug use within the department have persisted for years

Toby, aware that Gty policy requires the investigation of all harassment allegations speaks with
Gty management about the need to investigate bath issues. The Assistant Gty Manager argues that
the Palice Department should conduct the investigation  However, the Palice Chief has been friends

NN With Meredith for years, and it is well known that the Chief, Merediith, and their families vacation
"\ together regularly.
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Because () Gty Policy requires that HR conduct harassment investigations and (i) the
appearance of a conflict of interest, the decision is made to have Taby investigate. Kelly is
advised of the allegations via a signed conplaint. After reading the conplaint, Kelly denies the
harassment allegations and clains she has no knowledge of Meredith's alleged drug use. Kelly
Is placed on admnistrative leave with pay pending the outcome of an investigation

Meredith is amilarly natified of the investigation Meredith admits to use of medical manjuang,
but alleges that she has a valid prescription from her physican that was provided to the
previous Himan Resources Orector.  She further alleges that Kelly is aware that Meredith takes
prescribed medical manjuana.
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Sep 5 Alan Order of Interviews

Interview conplainant.

Interviewall available witnesses | i, ]
Including former enrployees where M. o Howard - Vicim
Including citizens where

available/appropriate. Meredith Palmer - Subject

Kelly Kapoor - Subject

3. Subject of investigation

4. Conduct any necessary follow-up
Interviews.




Sep 6. Han Questions

Think about palicy vidations at
ISsue.

Ask open-ended questions

e Prepare outling, but be prepared
to go where questions lead

Step 7. Conduct
Interviews

Remain neutral and have an open mind
Be respectful and straightforward
Avaid being overly aggressive

Avad distractions.

Conduct a conplete and thorough
Investigation

Take nates

Consider recarding.
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Mutiple enployees repart that Meredith is regularly inpaired at work and state that it isinpossible
that Kelly is unaware of the issue.  One enloyee reparts that Meredith was seen consuming what
appeared to be THC gunmies at wark earlier that day and appears to be curently inpaired  Toby
mekes a pant of observing Meredith at work, and believes that she is in fact, inpaired

Most of the enployees interviewed denied ever withessing or being subjected to harassment by
Kelly. Several enployees were angry at Ryan for making such absurd allegations against Kelly.
However, several enmloyees were aware that Kelly regularly hugs her staff, both male and female.
Al of the enployees repoarted that this is welcomed conduct and not a sexual gesture in any way.
However,, it is noted that Ryan is the only male enmloyee in the Departrent. In his interview; Ryan
reported that he asked Kelly via email to stop hugging him but she persists
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Based on the reports of on-duty use and his own observations, Toby sends Meredith for a
reasonable suspicion drug test, the results of which reflect that Meredith has more THC in her

systemthan that prescribed by her physician

Toby further requests IT to review emails fromRyan to Kelly in an effart to locate the email
referenced by Ryan
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1 Step 9-
~ Create Written Report

e Report should be thorough.

e Maintain neutrality.

e FEvaluate evidence.

e Credibility assessment.
e Reacha conclusion.




CLASSITIED

Toby concludes that Meredith is in violation of the Gity's drug free workplace policy. Based on
his own dbservations and the reparts of multiple withesses, he further concludes that Kelly
knew or should have known of Merediths on-duty inpaiment and ignored the issue

Toby further concludes that, while Meredith did nat intend to harass Ryan, she has repeatedly
hugged himat work in a manner which nmade Ryan very unconfartable, and she refused to stop
when requested to do so. When asked why, Kelly responded that she didn't mean anything by

the hugs, that she tald Ryan that the hugs were innocent, and he needed to get used to her way
of interacting with her staff.




gtep 10: Results of
|nvestigation |
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Step 11: Investigation
Follow-Up

e Disciplinary action where

appropriate.
e Involve law enforcement where
appropriate. |
e FEvaluate need for additional ® lssues ongoing?
b ) T i
{raining. ;ﬂahatlon occurring?
() H
oral of Department?

e FEvaluate need for policy revisions.
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As a result of the investigation, Meredith is terminated for violating the Gty's Drug Free Work Place
Policy and Kelly is fired for vidlating the Gty's sexual harassment palicy.

Toby follows-up with the Department and with Ryan over the next several nmonths to ensure that
prablems within the department are nat persisting. VAhile Ryan reparted some retaliation
inmediately following Kelly's termination, the Department has since leamed that Kelly was, infact,
a taxic supervisor and the Department runs nore smoathly in her absence.




Farragher-Hlerth Defense

Lhder the Farragher-Hlerth affimmative defense, an enmployer will not be
vicariougly liable for harassment if it can show that (I) the enployer
exerased reasonable care to prevent and carect pronptly any sexually
harassing behavior, and (2) the enployee unreasonably failed to take
advantage of any preventative or carective opportunities provided by the
enployer or toavad harmotherwise.
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Employer does have
anti-discrimination policy
(or other method for
reporting complaints)

tandard

is liable if it knew or have known of harassment.

should have known However, Employee must follow
of harassment, policy to provide sufficient

notice to hold employer liable.




Uallace v. Perfarmrance Contractars Inc
57 F4th. 209
Hfth Greut, 2023

Rlaintiff sued alleging sex discnimnation, harassment and retaliation  The evidence
showed that, while the Defendant had a palicy prohibiting sexual harassment, multiple
attenpts to contact Humen Resources regarding the alleged harassment were
unanswered Haintiff reported the alleged harassment to anather supervisor who |
likewise attenpted to repart the metter to FR without response. The Court further noted
that several enployees witnessed the alleged harassment and failed to report it despite

a requrement in the palicy requiring reparts by anyone who witnesses harassment.
Thus, the Court concluded that the enployer’s palicy was ineffective because enployees
did nat knowabout or understand the nature of sexual harassment, and claims were not
investigated As such, the District Court’s grant of sunmrary judgment was reversed




Millerv. New Yark
2022 US App. LEXS 10354
Second Grcutt, 2022

Plaintiff, an African Amrerican male and formrer investigatar for the New York State Police,
argued that his Caucasian supervisor created a racially hostile working environment by
using racially derogatory language. In response to New YorK's Faragher-Hlerth defense,
Flaintiff argued that New York did nat take any action to pronyptly correct the harassing
behavior because the intermal investigation that followed his conplaint resulted only in |
the supervisor's censure far using a phato without permission in a social media post.
However, New Yark was able to show it conducted a tharough investigation with evidence
that it reviewed records and inquired into each of the alleged incidents through witness
interviews. It also produced a detailed written report on the findings. The Court held that,
as a result, the summary judgement granted to the State based on the Faragher-Hlerth
defense was appropriate.



Wyatt v. Nssan North Arericg Inc
999 F.3d 400
Sxth Greut, 2021

Plaintiff alleged that she was subjected to a sexually hostile working environment, discriminated
against because of her disabilities and retaliated against. The Court found that, after the
Plaintiff reported the alleged harassment to a supervisor, it took the supervisor nine days to
report the metter to HR despite a palicy requiring an inmrediate report. HR did not reach out to
the Paintiff or the reporting supervisor for ancther twelve days (during which time the |
Thanksgiving Holiday occurred), with no investigation or steps taken toward investigation during |
that time period, and no remedial action to prevent the alleged continuing harassment.  After
speaking with Raintiff, HR did nat meet with the alleged harasser for ancther 6 days, at which
time the harasser admitted to some of the conduct, and was renoved from the workplace. The
Court ruled that because Nssan waited twenty days to investigate and twenty-eight days to
separate the Raintiff fromthe alleged harasser, sunmary judgment in favor of Nssan was nat

appropriate.




Hale v. Mayar of Baltinore Oty
2022 US DOst LEXNS 22324
Ostrict of Maryland, 2022

Flaintiff sued the Mayor and City Council for claims anising from alleged sexual
harassent againgt FRaintiff. Faintiff waited nore than seven nonths to
conplain, alleging that she did nat believe the Gty would act reasonably after
receiving her conplaint and she hoped the alleged harasser would apologize and |
iImprove his conduct. The Court held that an enployee's “subjective belief in the |
futility of reporting a harasser’s behaviar is nat a reasonable basis for failing to
take advantage of any preventive or corective opportunities provided by the
enployer.” The Raintiff's delay in reparting the alleged harassment, coupled with
her rejection of the Gty's repeated requests far an interviewin conjunction withits
Investigation was sufficient to grant summary judgment to the Gty.




Mg Hiang v. (hio Siate Lhiversity
2022 US DOst. LEXS 202010
Southern Oistrict of Chig, 2022

Plaintiff alleged sexual harassment. Plaintiff argued that Chio State was nat
entitled to the Faragher-Hlerth affimative defense, in part, because Chio Sate
did nat issue its investigative report until more than three months after Raintiff's
conplaint. Hwever, the record reflected that Chio State issued a 37-page report |
responding to Faintiffs 43 pages of allegations The Lhiversity interviewed 39 |
witnesses and reviewed extensive docurents  Accordingly, the Court found that
the Lhiveraity took reasonable care to pronptly investigate RPlaintiff s allegations




lunerv. ANC Ananaal Services Groyp
2022 US Dst. LEXS13600
Western District Pennsylvania, 2022

Faintiff alleged that she was subjected to a sexually hostile working
environment ansing out of her supervisor's reaction to her need to take regular
breaks to express breast mlk The Bank argued it was entitled to the Faragher-
Hlerth affimative defense The Bank was able to establish, and Plaintiff |
concured, that it addressed the issues about which Plaintiff conplained
Accordingly, the Court agreed that summary judgment was appropriate based on
the defense.




Perez v. Cook Qy. Sheriffs Uffice
2022 US Dst. LEXS 55285
Northemn Ostnict of Illinais, 2022

Plaintiff sued alleging sexual harassrent and AIMLA retaliation  \While several of

Flaintiffs AMLA retaliation conplaints were apparently ignored, the Court found

that Raintiff's sexual harassment commplaints were pronptly investigated Ubon

receipt of the sexual harassment conplaint, numerous individuals were

Investigated, docurents and emails were reviewed the investigation vas
tharoughly documented, and a lengthy formal report issued HR also advised

Plaintiff that she would not have to report to or conmunicate with the alleged

harasser during the investigation, offering the opportunity to switch shifts The

Court held that these facts denonstrated that the Shenff's office reasonably and

appropriately investigated Plaintiff's harassment allegations
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	Cara Leahy White�
	After receiving a written reprimand for excessive absences, Ryan Howard, Public Works Billing Clerk, vents to a friend, Michael Scott, Director of Sanitation, that the reason he does not come to work as regularly as he should is because his Department Head, a beloved and long-term City employee with a stellar reputation, Kelly Kapoor, has repeatedly made sexual advances toward him.  Ryan further alleges that his direct supervisor, Meredith Palmer,  is aware of the alleged sexual harassment, but has failed to report the issue because Kelly ignores Meredith’s alleged on-duty drug use.  Ryan begged Michael not to report the issue up the chain of command or to Toby Flenderson in Human Resources, explaining that he was just venting and does not want any action taken.  
	Name: Ryan Howard��Position: Public Works Billing Clerk��Department Head: Kelly Kapoor��Direct Supervisor: Meredith Palmer
	After sitting on it for a few weeks, Michael makes a report to Human Resources anyway, explaining that he too has heard the rumors of alleged drug use within the department, and feels the rumors should be investigated.  In his report to Human Resources, Michael down plays the alleged harassment, explaining that Ryan must have read the situation the wrong way because there is no way Kelly would ever engage in such conduct in the workplace.
	Name: Meredith Palmer��Position: Public Works Billing Supervisor��Department Head: Kelly Kapoor��
	Name: Kelly Kapoor��Position: Director of Public Works��Supervises: Meredith Palmer and Ryan Howard��
	Step 1: Respond to Allegations
	Slide Number 8
	Step 1: Respond to Allegations
	Step 2: Determine Type of Investigation Needed
	Toby, the HR Director is new to the City of Scranton.  He speaks with another long term employee, Angela Kinsey, about the rumored drug use.  Angela confirms that Meredith often appears impaired while at work and that rumors regarding drug use within the department have persisted for years. ��Toby, aware that City policy requires the investigation of all harassment allegations speaks with City management about the need to investigate both issues.  The Assistant City Manager argues that the Police Department should conduct the investigation.  However, the Police Chief has been friends with  Meredith for years, and it is well known that the Chief, Meredith, and their families vacation together regularly.
	Step 3: Make a Plan
	Because (i) City Policy requires that HR conduct harassment investigations and (ii) the appearance of a conflict of interest, the decision is made to have Toby investigate.  Kelly is advised of the allegations via a signed complaint.  After reading the complaint, Kelly denies the harassment allegations and claims she has no knowledge of Meredith’s alleged drug use.  Kelly is placed on administrative leave with pay pending the outcome of an investigation.  ��Meredith is similarly notified of the investigation.  Meredith admits to use of medical marijuana, but alleges that she has a valid prescription from her physician that was provided to the previous Human Resources Director.   She further alleges that Kelly is aware that Meredith takes prescribed medical marijuana.   
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	Step 6: Plan Questions

	Multiple employees report that Meredith is regularly impaired at work and state that it is impossible that Kelly is unaware of the issue.   One employee reports that Meredith was seen consuming what appeared to be THC gummies at work earlier that day and appears to be currently impaired.  Toby makes a point of observing Meredith at work, and believes that she is, in fact, impaired.��Most of the employees interviewed denied ever witnessing or being subjected to harassment by Kelly.  Several employees were angry at Ryan for making such absurd allegations against Kelly.  However, several employees were aware that Kelly regularly hugs her staff, both male and female.  All of the employees reported that this is welcomed conduct and not a sexual gesture in any way.   However, it is noted that Ryan is the only male employee in the Department.  In his interview, Ryan reported that he asked Kelly via email to stop hugging him, but she persists. 
	Step 8: Gather Additional Evidence
	Based on the reports of on-duty use and his own observations, Toby sends Meredith for a reasonable suspicion drug test, the results of which reflect that Meredith has more THC in her system than that prescribed by her physician.  ��Toby further requests IT to review emails from Ryan to Kelly in an effort to locate the email referenced by Ryan.��
	Step 9: �Create Written Report
	Toby concludes that Meredith is in violation of the City’s drug free workplace policy.  Based on his own observations and the reports of multiple witnesses, he further concludes that Kelly knew or should have known of Meredith’s on-duty impairment and ignored the issue.��Toby further concludes that, while Meredith did not intend to harass Ryan, she has repeatedly hugged him at work in a manner which made Ryan very uncomfortable, and she refused to stop when requested to do so.  When asked why, Kelly responded that she didn’t mean anything by the hugs, that she told Ryan that the hugs were innocent, and he needed to get used to her way of interacting with her staff.   
	Step 10: Results of Investigation
	As a result of the investigation, Meredith is terminated for violating the City’s Drug Free Work Place Policy and Kelly is fired for violating the City’s sexual harassment policy.��Toby follows-up with the Department and with Ryan over the next several months to ensure that problems within the department are not persisting.  While Ryan reported some retaliation immediately following Kelly’s termination, the Department has since learned that Kelly was, in fact, a toxic supervisor and the Department runs more smoothly in her absence. 
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